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the paid locker service, the licensed 
subpart C activity, as defined in 
§ 385.21, made through the purchased 
content locker service (i.e., the total 
number of interactive streams of all li-
censed musical works made through 
the purchased content locker service 
during the accounting period (other 
than free trial royalty rate interactive 
streams), plus the total number of 
plays of restricted downloads of all li-
censed musical works made through 
the purchased content locker service 
during the accounting period as to 
which the service provider tracks plays 
(other than free trial royalty rate re-
stricted downloads), plus 5 times the 
total number of downloads of all li-
censed musical works made through 
the purchased content locker service 
during the accounting period as to 
which the service provider does not 
track plays (other than free trial roy-
alty rate downloads)); provided that 
the relevant licensed subpart C activ-
ity, as defined in § 385.21, made through 
the purchased content locker service is 
similarly included within the play cal-
culation for the paid locker service for 
the corresponding sound recording 
rights. 

(iii) In the case of music bundles, 
by— 

(A) Allocating the payable royalty 
pool determined in step 2 of paragraph 
(b)(2) of this section to separate pools 
for each type of product configuration 
included in the music bundle (e.g., CD, 
permanent digital download, ringtone) 
in accordance with the ratios that the 
standalone published prices of the 
products that are included in the music 
bundle bear to each other; provided 
that, if there is no such standalone 
published price for such a product, then 
the average standalone published price 
for end users for the most closely com-
parable product in the U.S. shall be 
used or, if more than one such com-
parable exists, the average of such 
standalone prices for such comparables 
shall be used; and 

(B) Allocating the product configura-
tion pools determined in paragraph 
(b)(3)(iii)(A) of this section to indi-
vidual musical works by dividing each 
such pool by the total number of sound 
recordings of musical works included 

in products of that configuration in the 
music bundle. 

(c) Overtime adjustment. For purposes 
of the calculations in step 3 of para-
graph (b)(3)(i) of this section only, for 
sound recordings of musical works with 
a playing time of over 5 minutes, ad-
just the number of plays as follows: 

(1) 5:01 to 6:00 minutes—Each play = 
1.2 plays 

(2) 6:01 to 7:00 minutes—Each play = 
1.4 plays 

(3) 7:01 to 8:00 minutes—Each play = 
1.6 plays 

(4) 8:01 to 9:00 minutes—Each play = 
1.8 plays 

(5) 9:01 to 10:00 minutes—Each play = 
2.0 plays 

(6) For playing times of greater than 
10 minutes, continue to add .2 plays for 
each additional minute or fraction 
thereof. 

§ 385.23 Royalty rates and subscriber- 
based royalty floors for specific 
types of services. 

(a) In general. The following royalty 
rates and subscriber-based royalty 
floors shall apply to the following 
types of licensed subpart C activity, as 
defined in § 385.21: 

(1) Mixed service bundle. In the case of 
a mixed service bundle, the percentage 
of subpart C service revenue, as defined 
in § 385.21, applicable in step 1 of 
§ 385.22(b)(1)(i) is 11.35%. The minimum 
for use in step 1 of § 385.22(b)(1)(ii) is the 
appropriate subminimum as described 
in paragraph (b) of this section for the 
accounting period, where the all-in per-
centage applicable to § 385.23(b)(1) is 
17.36%, and the sound recording-only 
percentage applicable to § 385.23(b)(2) is 
21%. 

(2) Music bundle. In the case of a 
music bundle, the percentage of sub-
part C service revenue, as defined in 
§ 385.21, applicable in step 1 of 
§ 385.22(b)(1)(i) is 11.35%. The minimum 
for use in step 1 of § 385.22(b)(1)(ii) is the 
appropriate subminimum as described 
in paragraph (b) of this section for the 
accounting period, where the all-in per-
centage applicable to § 385.23(b)(1) and 
(3) is 17.36%, and the sound recording- 
only percentage applicable to 
§ 385.23(b)(2) is 21%. 
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(3) Limited offering. In the case of a 
limited offering, the percentage of sub-
part C service revenue, as defined in 
§ 385.21, applicable in step 1 of 
§ 385.22(b)(1)(i) is 10.5%. The minimum 
for use in step 1 of § 385.22(b)(1)(ii) is the 
greater of— 

(i) The appropriate subminimum as 
described in paragraph (b) of this sec-
tion for the accounting period, where 
the all-in percentage applicable to 
§ 385.23(b)(1) is 17.36%, and the sound re-
cording-only percentage applicable to 
§ 385.23(b)(2) is 21%; and 

(ii) The aggregate amount of 18 cents 
per subscriber per month. 

(4) Paid locker service. In the case of a 
paid locker service, the percentage of 
subpart C service revenue, as defined in 
§ 385.21, applicable in step 1 of 
§ 385.22(b)(1)(i) is 12%. The minimum for 
use in step 1 of § 385.22(b)(1)(ii) is the 
greater of— 

(i) The appropriate subminimum as 
described in paragraph (b) of this sec-
tion for the accounting period, where 
the all-in percentage applicable to 
§ 385.23(b)(1) is 17.11%, and the sound re-
cording-only percentage applicable to 
§ 385.23(b)(2) is 20.65%; and 

(ii) The aggregate amount of 17 cents 
per subscriber per month. 

(5) Purchased content locker service. In 
the case of a purchased content locker 
service, the percentage of subpart C 
service revenue, as defined in § 385.21, 
applicable in step 1 of § 385.22(b)(1)(i) is 
12%. For the avoidance of doubt, para-
graph (1)(i) of the definition of ‘‘Sub-
part C service revenue,’’ as defined in 
§ 385.21, shall not apply. The minimum 
for use in step 1 in § 385.22(b)(1)(ii) is 
the appropriate subminimum as de-
scribed in paragraph (b) of this section 
for the accounting period, where the 
all-in percentage applicable to 
§ 385.23(b)(1) is 18%, and the sound re-
cording-only percentage applicable to 
§ 385.23(b)(2) is 22%, except that for pur-
poses of paragraph (b) of this section 
the applicable consideration expensed 
by the service for the relevant rights 
shall consist only of applicable consid-
eration expensed by the service, if any, 
that is incremental to the applicable 
consideration expensed for the rights 
to make the relevant permanent dig-
ital downloads and ringtones. 

(b) Computation of subminima. For 
purposes of paragraph (a) of this sec-
tion, the subminimum for an account-
ing period is the aggregate of the fol-
lowing with respect to all sound re-
cordings of musical works used in the 
relevant subpart C offering, as defined 
in § 385.21, of the service provider dur-
ing the accounting period— 

(1) Except as provided in paragraph 
(b)(3) of this section, in cases in which 
the record company is the licensee 
under 17 U.S.C. 115 and the record com-
pany has granted the rights to engage 
in licensed subpart C activity, as de-
fined in § 385.21, with respect to a sound 
recording through the third-party serv-
ice together with the right to repro-
duce and distribute the musical work 
embodied therein, the appropriate all- 
in percentage from paragraph (a) of 
this section of the total amount ex-
pensed by the service provider or any 
of its affiliates in accordance with 
GAAP for such rights for the account-
ing period, which amount shall equal 
the applicable consideration for such 
rights at the time such applicable con-
sideration is properly recognized as an 
expense under GAAP. 

(2) In cases in which the record com-
pany is not the licensee under 17 U.S.C. 
115 and the record company has grant-
ed the rights to engage in licensed sub-
part C activity, as defined in § 385.21, 
with respect to a sound recording 
through the third-party service with-
out the right to reproduce and dis-
tribute the musical work embodied 
therein, the appropriate sound record-
ing-only percentage from paragraph (a) 
of this section of the total amount ex-
pensed by the service provider or any 
of its affiliates in accordance with 
GAAP for such rights for the account-
ing period, which amount shall equal 
the applicable consideration for such 
rights at the time such applicable con-
sideration is properly recognized as an 
expense under GAAP. 

(3) In the case of a music bundle con-
taining a physical phonorecord, where 
the music bundle is distributed by a 
record company for resale and the 
record company is the compulsory li-
censee, the appropriate all-in percent-
age from paragraph (a) of this section 
of the record company’s total whole-
sale revenue from the music bundle in 
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accordance with GAAP for the ac-
counting period, which amount shall 
equal the applicable consideration for 
such music bundle at the time such ap-
plicable consideration is properly rec-
ognized as revenue under GAAP, sub-
ject to the provisions of § 201.19 of this 
title concerning the times at which dis-
tribution and revenue recognition are 
deemed to occur. 

(4) If a record company providing 
sound recording rights to the service 
provider for a licensed subpart C activ-
ity, as defined in § 385.21— 

(i) Recognizes revenue (in accordance 
with GAAP, and including for the 
avoidance of doubt all applicable con-
sideration with respect to such rights 
for the accounting period, regardless of 
the form or timing of payment) from a 
person or entity other than the service 
provider providing the licensed subpart 
C activity, as defined in § 385.21, and its 
affiliates, and 

(ii) Such revenue is received, in the 
context of the transactions involved, as 
applicable consideration for such 
rights, 

(iii) Then such revenue shall be added 
to the amounts expensed by the service 
provider solely for purposes of para-
graph (b)(1) or (2) of this section, as ap-
plicable, if not already included in such 
expensed amounts. Where the service 
provider is the licensee, if the service 
provider provides the record company 
all information necessary for the 
record company to determine whether 
additional royalties are payable by the 
service provider hereunder as a result 
of revenue recognized from a person or 
entity other than the service provider 
as described in the immediately pre-
ceding sentence, then the record com-
pany shall provide such further infor-
mation as necessary for the service 
provider to calculate the additional 
royalties and indemnify the service 
provider for such additional royalties. 
The sole obligation of the record com-
pany shall be to pay the licensee such 
additional royalties if actually payable 
as royalties hereunder; provided, how-
ever, that this shall not affect any oth-
erwise existing right or remedy of the 
copyright owner nor diminish the li-
censee’s obligations to the copyright 
owner. 

(c) Computation of subscriber-based 
royalty rates. For purposes of para-
graphs (a)(3) and (4) of this section, to 
determine the subscriber-based min-
imum applicable to any particular sub-
part C offering, as defined in § 385.21, 
the total number of subscriber-months 
for the accounting period shall be cal-
culated, taking into account all end 
users who were subscribers for com-
plete calendar months, prorating in the 
case of end users who were subscribers 
for only part of a calendar month, and 
deducting on a prorated basis for end 
users covered by a free trial period sub-
ject to the free trial royalty rate as de-
scribed in § 385.24. The product of the 
total number of subscriber-months for 
the accounting period and the specified 
number of cents per subscriber shall be 
used as the subscriber-based compo-
nent of the minimum for the account-
ing period. 

§ 385.24 Free trial periods. 
(a) General provisions. This section es-

tablishes a royalty rate of zero in the 
case of certain free trial periods for 
mixed service bundles, paid locker 
services and limited offerings under a 
license pursuant to 17 U.S.C. 115. Sub-
ject to the requirements of 17 U.S.C. 
115 and the additional provisions of 
paragraphs (b) through (e) of this sec-
tion, the free trial royalty rate shall 
apply to a musical work when a record 
company transmits or authorizes the 
transmission, as part of a mixed serv-
ice bundle, paid locker service or lim-
ited offering, of a sound recording that 
embodies such musical work, only if— 

(1) The primary purpose of the record 
company in providing or authorizing 
the free trial period is to promote the 
applicable subpart C offering, as de-
fined in § 385.21; 

(2) No applicable consideration for 
making or authorizing the trans-
missions is received by the record com-
pany, or any other person or entity 
acting on behalf of or in lieu of the 
record company, except for in-kind 
promotional consideration used to pro-
mote the sale or paid use of sound re-
cordings or audiovisual works embody-
ing musical works or the paid use of 
music services through which sound re-
cordings or audiovisual works embody-
ing musical works are available; 
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